Guidance on Partnerships

nGMS Contract Guidance.

Chapter 6. 6.25, 6.26, 6.39, 6.41

Partnerships

6.25     Where the contract is with one or more individuals practising in partnership at least one of the partners must be a medical practitioner whose name is included in the GP register (or is suitably experienced).  Other individual partners can be other health professionals, including practice nurses, dentists, consultants together with other persons such as practice managers, who could be offered partnership shares and help deliver enhanced services in a primary care setting.   Contractors will want to consider whether they want to take advantage of this new flexibility before signing GMS contracts or thereafter, and when bidding for enhanced services.  

6.26      The GMS contract can be continued with the partnership “as it is from time to time constituted”.  This delivers the concept of a rolling contract set out in Chapter 7 of Investing in General Practice.  Routine changes in the partnership will not therefore affect the contract.  However, if in the reasonable opinion of the Health Board, the change in membership of the partnership is likely to have a serious adverse impact on the ability of the contractor or the Health Board to perform its obligations, the Health Board may serve notice terminating the contract.  The contract requires the Health Board to be given a written notice of any changes (see paragraph 82 & 101 of Schedule 5 to the GMS Regulations).  Where there is a change in the partnership the GMS contract may need to be varied to reflect the change in contractor status. Provisions covering a change in a partnership or change in status from individual medical practitioner to partnership and vice versa can be found at paragraphs 101 – 102 of Schedule 5.

D.
Contract termination, breach and sanctions

 6.39 (iii) where the medical practitioner was part of a partnership, for example with a nurse and/or a practice manager, the Health Board may issue a notice terminating the contract forthwith.  However, where the loss of the medical practitione  was sudden and there had been no reasonable opportunity for the remaining partners to regularise their affairs the Health Board  may decide to allow the contract to continue for up to six months.  This will either allow the Health Board  to bring matters to an orderly conclusion or allow the remaining partners to recruit a suitable medical practitioner.  In reaching such a decision the HealthBoard  is recommended to take in to account the best interests of the contractor’s patients.

6.41       Although in most circumstances a GMS contract cannot be terminated simply because there is a change in the structure of the partnership (for example the acquisition or loss of partners) the Health Board does have the ability to terminate a contract following such changes in two specific circumstances:

 i)
if the Health Board considers, in its reasonable opinion, that the change in the partnership is such that it is likely to have a serious impact on the ability of the contractor or the Health Board to perform its obligations under the contract it may serve notice terminating the contract forthwith or from such other date as it might indicate.  Any such notice should specify why the Health Board has chosen this course of action and should, where practical, follow consultation with the GP Sub committee (or a notification to the GP sub committee where this is not practical)

(ii) a change in the structure of the partnership might be sudden and/or acrimonious.  In these circumstances (which include a two-partner practice splitting and not indicating which partner should continue with the contract) the Health Board may be unable to determine which of the remaining partners has the right to retain the GMS contract.  It would be unreasonable for the Health Board to be involved in any practice dispute, or to take sides.  In these circumstances the Health Board may serve notice terminating the contract forthwith or from such other date as it might indicate.  Any such notice should specify why the Health Board has chosen this course of action and should, where practical, follow consultation with the GP sub committee (or a notification to the GP sub committee where this is not practical).

The National Health Service (General Medical Services Contracts) (Scotland) Regulations 2004

Scottish Statutory Instrument 2004 No. 115

Regulation 5

General conditions relating to all contracts
5. - (1) It is a condition in the case of a contract to be entered into - 


(a) with a medical practitioner, that the medical practitioner;

(b) with a partnership, that any member of the partnership or the partnership; and

(c) with a company limited by shares, that - 

(i) the company,

(ii) any person legally and beneficially owning a share in the company, and

(iii) any director or secretary of the company,


must not fall within paragraph (2).


(2) A person falls within this paragraph if - 


(a) the person is the subject of a national disqualification;

(b) subject to paragraph (3), the person is disqualified or suspended (otherwise than by an interim suspension order or direction pending an investigation) from practising by any licensing body anywhere in the world;

(c) within the period of 5 years prior to the signing of the contract or commencement of the contract, whichever is the earlier, the person has been dismissed (otherwise than by reason of redundancy) from any employment by a health service body, unless the person has subsequently been employed by that health service body or another health service body and paragraph (4) applies to that person or that dismissal was the subject of a finding of unfair dismissal by any competently established tribunal or court;

(d) within the period of 5 years prior to signing the contract or commencement of the contract, whichever is the earlier, the person has been disqualified from a list anywhere in the United Kingdom unless the person's name has subsequently been included in such a list;

(e) the person has been convicted in the United Kingdom of murder;

(f) the person has been convicted in the United Kingdom of a criminal offence, other than murder, and has been sentenced to a term of imprisonment of over six months;

(g) subject to paragraph (5), the person has been convicted elsewhere of an offence which would, if committed in Scotland, constitute - 


(i) murder; or

(ii) a criminal offence, other than murder, and been sentenced to a term of imprisonment of over six months;


(h) the person has been convicted of an offence referred to in Schedule 1 to the Criminal Procedure (Scotland) Act 1995[41] (offences against children under the age of 17 years to which special provisions apply) or Schedule 1 to the Children and Young Persons Act 1933[42] (Offences against children and young persons with respect to which special provisions apply);

(i) the person has - 


(i) had sequestration of the person's estate awarded or been adjudged bankrupt unless (in either case) the person has been discharged or the bankruptcy order has been annulled;

(ii) been made the subject of a bankruptcy restrictions order or an interim bankruptcy restrictions order under Schedule 4A to the Insolvency Act 1986[43] unless that order has ceased to have effect or has been annulled; or

(iii) made a composition or arrangement with, or granted a trust deed for, the person's creditors unless the person has been discharged in respect of it;


(j) an administrator, administrative receiver or receiver is appointed in respect of it;

(k) the person has been-


(i) removed under section 7 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (powers of the Court of Session to deal with management of charities)[44], from being concerned in the management or control of any body; or

(ii) removed from the office of charity trustee or trustee for a charity by an order made by the Charity Commissioners or the High Court on the grounds of any misconduct or mismanagement in the administration of the charity for which the person was responsible or to which the person was privy, or which the person by that person's conduct contributed to or facilitated;


(l) the person is subject to a disqualification order under the Company Directors Disqualification Act 1986[45], the Companies (Northern Ireland) Order 1986[46] or to an order made under section 429(2)(b) of the Insolvency Act 1986[47] (failure to pay under county court administration order); or

(m) the person would fall within regulation 5(2)(d) of the National Health Service (General Medical Services Contracts) Regulations 2004[48].


(3) A person shall not fall within paragraph (2)(b) where the Health Board is satisfied that the disqualification or suspension from practising is imposed by a licensing body outside the United Kingdom and it does not make the person unsuitable to be - 


(a) a contractor;

(b) a partner, in the case of a contract with a partnership;

(c) in the case of a contract with a company limited by shares - 


(i) a person legally and beneficially holding a share in the company, or

(ii) a director or secretary of the company,


as the case may be.


(4) Where a person has been employed as a member of a health care profession, any subsequent employment must also be as a member of that profession.

(5) A person shall not fall within paragraph (2)(g) where the Health Board is satisfied that the conviction does not make the person unsuitable to be - 


(a) a contractor;

(b) a partner, in the case of a contract with a partnership;

(c) in the case of a contract with a company limited by shares - 


(i) a person legally and beneficially holding a share in the company; or

(ii) a director or secretary of the company,


as the case may be.


(6) In this regulation, "health service body" does not include any person who is to be regarded as a health service body in accordance with regulation 10.

Reasons
6. - (1) Where a Health Board is of the view that the conditions in regulation 4 or 5 for entering into a contract are not met, it shall notify in writing the person intending to enter into the contract of its view and its reasons for that view and of that person's right of appeal under regulation 7.

(2) The Health Board shall also notify in writing of its view and its reasons for that view - 


(a) any partner in the partnership that is notified under paragraph (1); or

(b) any person legally and beneficially owning a share in, or a director or secretary of, a company that is notified under paragraph (1) where its reasons for that view relates to that person or persons.


Appeal
7. A person who has been served with a notice under regulation 6(1) may appeal to the Scottish Ministers against the decision of the Health Board by giving notice in writing to the Scottish Ministers within the period of 28 days beginning on the day that the Health Board served its notice.


Regulation 13

Contracts with a partnership
13. - (1) Where the contract is with a partnership, the contract shall be treated as made with the partnership as it is from time to time constituted, and the contract shall make specific provision to this effect.

(2) Where the contract is with a partnership, the contractor must be required by the terms of the contract to ensure that any person who becomes a member of the partnership after the contract has come into force is bound automatically by the contract whether by virtue of a partnership deed or otherwise.

Regulation 78

Notice provisions specific to a contract with persons practising in partnership
78. - (1) A contractor which is a partnership shall give notice in writing to the Health Board forthwith when - 


(a) a partner leaves or informs the other members of the partnership that the partner intends to leave the partnership, and the date upon which the partner left or will leave the partnership;

(b) a new partner joins the partnership.


(2) A notice under sub-paragraph (1)(b) shall - 


(a) state the date that the new partner joined the partnership;

(b) confirm that the new partner is a medical practitioner, or that the partner satisfies the conditions specified in 17L(2)(c)(i) to (viii) of the Act;

(c) confirm that the new partner meets the conditions imposed by regulations 4 and 5; and

(d) state whether the new partner is a general or a limited partner.

Regulation 109

Where the contractor changes from being an individual to a partnership
109. - (1) If - 


(a) a contractor is an individual medical practitioner who proposes to practise in partnership ("the proposed partnership") with one or more persons ("the proposed partners");

(b) the proposed partners propose that the proposed partnership should enter into a new contract ("the new contract") with the Health Board on as similar terms as possible to the contractor's contract ("the old contract") and, as a consequence;

(c) the contractor proposes to terminate the old contract,


the contractor and the proposed partners may give written notice of those matters to the Health Board which shall state - 


(i) the name and address of the proposed partnership and of the proposed partners;

(ii) the date on which it is proposed that the partnership should be formed and become the contractor, which shall not be less than 28 days after the date of service of the notice;

(iii) that when the proposed partnership is formed, the requirements of regulations 4(2) and 5(1)(b) will be satisfied; and

(iv) whether or not the proposed partnership is to be a limited partnership and, if so, who will be a limited and who a general partner,


and the notice shall be signed by the contractor and by the proposed partners as proposed partners of the proposed partnership.


(2) If the Health Board is satisfied as to the accuracy of the matters specified in the notice under sub-paragraph (1), it shall give written notice to the contractor and the proposed partners that it is prepared - 


(a) to terminate the old contract with effect from a specified date; and

(b) to enter into a new contract with the proposed partnership with effect from that date which shall be on the same terms as the old contract, with only such changes as are necessary to reflect the fact that the contractor will be a partnership and not an individual medical practitioner,


and the notice shall specify the changes which the Health Board considers are necessary in terms of paragraph (b).

(3) Where it is reasonably practicable, the date specified by the Health Board in the notice under sub-paragraph (2) shall be the date proposed in the notice served under sub-paragraph (1) or, where that date is not reasonably practicable, the date specified shall be a date after that proposed date that is as close to it as is reasonably practicable.

(4) If the contractor and the proposed partners agree with what is contained in the notice by the Health Board under sub-paragraph (2) - 


(a) the Health Board and the contractor shall agree in writing to terminate the old contract with effect from the date specified in that notice; and

(b) the Health Board and the partnership shall enter into a new contract with the Health Board with effect from that date on the terms mentioned in paragraph (b) of that sub-paragraph but subject to the changes specified in that notice.


(5) This paragraph is without prejudice to any other way in which the old contract may be terminated and a new contract entered into with the partnership.

Regulation 110

Where the contractor changes from being a partnership to an individual
110. - (1) If a contractor is a partnership which it is proposed will be terminated or dissolved and as a consequence the contractor's contract ("the old contract") will be terminated and one of the partners wishes to enter into a new contract ("the new contract") with the Health Board as an individual medical practitioner ("the proposed contractor") on as similar terms as possible as the old contract, the partnership and the proposed contractor may give written notice thereof to the Health Board which shall state - 


(a) the name and address of the partnership, of the partners in that partnership and of the proposed contractor;

(b) the date on which it is proposed that the proposed contractor should become the contractor, which shall not be less than 28 days after the date of service of the notice; and

(c) that the proposed contractor meets the requirements of regulations 4(1) and 5(1)(a),


and the notice shall be signed by the partnership, the partners in that partnership and the proposed contractor.

(2) If the Health Board is satisfied as to the accuracy of the matters specified in the notice under sub-paragraph (1), it shall give written notice to the partnership and the proposed contractor that it is prepared - 


(a) to terminate the old contract with effect from a specified date; and

(b) to enter into a new contract with the proposed contractor with effect from that date which shall be on the same terms as the old contract, with only such changes as are necessary to reflect the fact that the contractor will be an individual medical practitioner and not a partnership,


and the notice shall specify the changes which the Health Board consider are necessary in terms of paragraph (b).

(3) Where it is reasonably practicable, the date specified by the Health Board in the notice under sub-paragraph (2) shall be the date proposed in the notice served under sub-paragraph (1) or, where that date is not reasonably practicable, the date specified shall be a date after that proposed date that is as close to it as is reasonably practicable.

(4) If the partnership and the proposed contractor agree with what is contained in the notice by the Health Board under sub-paragraph (2) - 


(a) the Health Board and the partnership shall agree in writing to terminate the old contract with effect from the date specified in that notice; and

(b) the Health Board and the proposed contractor shall enter into a new contract with the Health Board with effect from that date on the terms mentioned in paragraph (b) of that sub-paragraph but subject to the changes specified in that notice.


(5) This paragraph is without prejudice to any other way in which the old contract may be terminated and a new contract entered into with the proposed contractor.




