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Dear Colleague

Implementing the Consultants’ Contract – Fee Paying Work  (PMT 13)

A number of organisations are encountering difficulty with the application of the new Consultant Contract in relation to fee paying work as identified in the Terms and Conditions of Service paragraph 4.3, section 9, and Appendices 5a and 5b.

The National Partnership Steering Group issued guidance on this on 30 March (PMT 3) which clearly states the agreed position that all employers should be working to. This statement fully supports the national Terms and Conditions of Service and states:

“The handling of fees:

The issue of fee paying work covered in the Terms & Conditions of Service at Appendix 5a is a subject for local determination and will require local agreement on what is minimally disruptive. All activity that falls outwith minimal disruption must be resolved on the basis that the individual cannot be paid twice for each activity.

Backdated pay and offsetting:

The agreed Terms and Conditions of Service for the new contract state (para 14.2.5) that backpay ‘will be based on the agreed job plan, including any extra programmed activities.’  For an individual consultant this will usually be the difference between the sum of his/her basic salary and intensity payment under the old contract, and the sum of his/her new basic salary (including any EPAs) and on-call availability supplement under the new contract, over the period of backdating.

Where Temporary Additional Notional Half Days were paid during 2003/04, these should only be 'netted off' against arrears of pay where they were for extra work or responsibilities which will now be included as programmed activity in the job plan for the new contract and rewarded with EPAs or additional remuneration agreed locally. 

The same principle applies to fee paying work described in the Terms & Conditions of Service at Appendix 5b paid by the employer during 2003/04, which should only be netted off if such activities are included explicitly in programmed activities in the new job plan. In other words, if the consultant undertakes such work outside the programmed activities in the job plan, and therefore continues to earn the fees even under the new contract, then the fees should not be netted off. If, however, the consultant performs these activities as part of the programmed activities in the new job plan, then they should be netted off.

Other extra-contractual and ad hoc payments made during 2003/04 should not be netted off against backpay”
Note: the above references are to the first job plan agreed under the new contract. Also, if the consultant is not undertaking fee- paying under the new contract, then there should be no ‘netting off’ of fees paid in 2003/04 against arrears of pay.

NHS Scotland employers are therefore reminded of the importance of implementing the new Consultant Contract in line with nationally agreed Terms and Conditions of Service and SEHD and Pay Modernisation Team guidance.  Should any NHS Scotland employer decide to work outside of the guidance it will need to be prepared to defend its actions to Audit Scotland and other national bodies. NHS Scotland employers are reminded that they cannot deviate from nationally agreed Terms and Conditions of Service without a variation order.

It is noted that some fee- paying work relates to other public bodies, for example, the courts. The implications on the contract for this work is currently the subject of further consideration and key stakeholders are involved in these discussions. This work should not delay health boards from agreeing job plans in line with the nationally agreed Terms and Conditions of Service. 

The Group maintains its commitment to liaise frequently so as to facilitate the smooth implementation of the Consultant Contract in Scotland, in a timely manner, and, as far as is possible, in partnership. We continue to encourage local resolution of any issues that arise during implementation between the individual consultant and his/her employer, where appropriate involving the LNC.  

Finally, please could you ensure that this information reaches all those who are actively involved in implementing the contract in your organisation and who may not have received this information directly.

Yours sincerely

Julie Burgess                        Tim Davison

Peter Terry

Chair of NPSG                     Chair of PSERG
Chair of BMA Scottish Consultants Committee
Consultants Contract Team
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